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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-24 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Reiley et al. (6,575,919) in view of Borzone (5,122,134) in view of Gelpcke (1 ,852,296). 

With respect to claims 1 and 24, Reiley et al disclose a surgical instrument 
comprising a shaft (30) having longitudinal axis and proximal and distal ends having a 
length sufficient to create a percutaneous path to bone, a cross-section normal to the 
longitudinal axis, a tip (35) on the distal end of the shaft a plurality of facets that 
intersect to form a point for piercing tissue, at least two of the facets intersecting to form 
and edge for cutting tissue, and at least one other surface adjoining the cutting edge; as 
best seen in FIG. 2, and as set forth in column 45, lines 3-1 1 , wherein the cross section 
of the shaft varies along the length of the shaft. 

It is noted that Reiley et al did not teach of a first cross-section of the first location 
along the length of the shaft has a first area and a second cross-section at a second 
location along the length of the shaft ahs a second area, the first area greater than the 
second area, and the second location is situated between the first location and the 
proximal end of the shaft; as claimed by applicant. However, Borzone et al., column 2, 
lines 22-56, and FIGS.1-10, evidences the use of a tip with such characteristic to 
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provide a cutting head which cuts very efficiently, thereby generating little heat and wear 
of the cutting head. 

Therefore, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the head of the device of Reiley et al, as 
taught by Borzone et al to provide a cutting head which cuts very efficiently, thereby 
generating little heat and wear of the cutting head. 

It is noted that the above combination of refeernces did not teach of a plurality of 
surfaces aligned with the longitudinal axis; as claimed by applicant. However, in a 
similar art, Gelpcke, evidences the use of a device, having a plurality of surfaces 
aligned with the longitudinal axis for preventing the shaft from turning inside a bore. 

Therefore, given the teaching of Gelpcke, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to modify the device of 
Reiley et al/Borzone e t al as taught by Gelpcke, to prevent the device form turning 
inside the sleeve. 

With respect to claims 2-23, the above combination of references teaches all the 
limitations, as set forth; for example the polygonal cross-section, Gelpcke, line 51 , the 
cross section having similar shape, Gelpcke (FIG. 2) or Reiley et al (FIGS.1 ,9,1 1), the 
planar surface of the facets (FIGS. 1 ,9) of Reiley et al or FIG.2 of Gelpcke the incline 
surfaces (FIG.2 ) of Gelpcke. The third cross section, as best seen near (7) in FIG.2 of 
Gelpcke, which is non-polygonal and having substantially a curve perimeter, since it is 
substantially circular; as best seen in FGI.2 of Gelpcke. The shaft having a handle 
attachment; as best seen in FIG.1 of Reiley et al, the handle is a lobe shape and is 
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releasably secured to the handle attachment; the tip is asymmetrical and the shaft is 
symmetrical; as best seen in the FIGS., of Reiley et al. The shaft tapers from a third 
location to the second, as best seen in FIGS. 6, 8, 9, 10, the handle attachment (18), 
the tip being asymmetrical, the shaft being symmetrical, the curved edge in the facets of 
Borzone et al. 

Response to Amendment 

As stated in the conversation of March 8, 2007, a search was conducted and a 
reference to Borzone et al was found. The reference reads on the limitations of at least 
claims 1 and 24. Therefore, the finality of the last office action was withdrawn and 
prosecution on the merits is reopened. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

3,608,539 9-1971 Miller 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Pedro Philogene whose telephone number is (571) 272- 
4716. The examiner can normally be reached on Monday to Friday 6:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272 - 4719. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Pedro Philogene 
March 16, 2007 




